Sample Criminal Jury Instructions

The following instructions were sent to me by participants in the Pattern Jury Instruction conference held in Columbus, Ohio, in April, 2008.  Each actual instruction is followed by a possible plain-language revision by me (Peter Tiersma), although such revised instructions should obviously be tailored to fit in the legal system of a particular jurisdiction.

405.21 Defendant does (not) testify (Ohio)
1. DEFENDANT TESTIFIES. The testimony of a defendant is to be weighed by the same rules that apply to other witnesses.

2. DEFENDANT DOES NOT TESTIFY. It is not necessary that the defendant take the witness stand in his own defense. He has a constitutional right not to testify. The fact that he (the defendant) did not testify must not be considered for any purpose.

Possible revision:
1. DEFENDANT TESTIFIES. You treat must the testimony of a defendant just like the testimony of any other witnesses.

2. DEFENDANT DOES NOT TESTIFY. The defendant has a constitutional right not to testify.  The fact that he/she did not testify is not evidence that he/she is guilty, and you must not hold it against him/her in any way.

405.25 Consciousness of guilt (OPTIONAL) (Ohio)

CONSCIOUSNESS OF GUILT. Testimony has been admitted indicating that the defendant (fled the [scene] [describe jurisdiction]) (escaped from custody) (resisted arrest) (falsified his/her identity) (changed appearance) (intimidated a witness) (attempted to conceal a crime) (describe other conduct). You are instructed that (describe defendant's conduct) alone does not raise a presumption of guilt, but it may tend to indicate the defendant's (consciousness) (awareness) of guilt. If you find that the facts do not support that the defendant (describe defendant's conduct), or if you find that some other motive prompted the defendant's conduct, or if you are unable to decide what the defendant's motivation was, then you should not consider this evidence for any purpose. However, if you find that the facts support that the defendant engaged in such conduct and if you decide that the defendant was motivated by (a consciousness) (an awareness) of guilt, you may, but are not required to, consider that evidence in deciding whether the defendant is guilty of the crime(s) charged. You alone will determine what weight, if any, to give to this evidence.
Possible revision


You have heard testimony that the defendant (fled the [scene] [describe jurisdiction]) (escaped from custody) (resisted arrest) (falsified his/her identity) (changed appearance) (intimidated a witness) (attempted to conceal a crime) (describe other conduct).  Just because ​the defendant fled the scene does not mean that he is guilty.  However, it may show that he was aware that he had done something illegal. 


If you decide that the defendant did not flee the scene, or if you decide that he fled the scene but for some reason that does not suggest he was aware that he had done something illegal, or if you cannot decide why he fled the scene, then you should not consider this evidence for any purpose.


But if you decide that the defendant did indeed flee the scene and that he did so because he was aware that he had done something illegal, you may consider that evidence in deciding whether the defendant is guilty of the crime(s) charged.  You may also ignore it.  It is completely up to you to decide whether that evidence has any importance, and how important it is.  

WPIC 4.01 BURDEN OF PROOF-PRESUMPTION OF INNOCENCE-REASONABLE DOUBT   (Washington)
            [The] [Each] defendant has entered a plea of not guilty. That plea puts in issue every element of [the] [each] crime charged. The [State] [City] [County] is the plaintiff and has the burden of proving each element of [the] [each] crime beyond a reasonable doubt. The defendant has no burden of proving that a reasonable doubt exists [as to these elements].

            A defendant is presumed innocent. This presumption continues throughout the entire trial unless during your deliberations you find it has been overcome by the evidence beyond a reasonable doubt.

            A reasonable doubt is one for which a reason exists and may arise from the evidence or lack of evidence. It is such a doubt as would exist in the mind of a reasonable person after fully, fairly, and carefully considering all of the evidence or lack of evidence. [If, from such consideration, you have an abiding belief in the truth of the charge, you are satisfied beyond a reasonable doubt.]

Possible revision:

Obviously, this is a very important instruction that should be handled with kid gloves.  I’ve tried to keep the key concepts and language while making the instructing easier to follow. 
            [The] [Each] defendant has entered a plea of not guilty. Therefore, you must presume that the defendant is innocent.  You must continue to presume that the defendant is innocent until the [State] [City] [County] has proved each element of [the] [each] crime beyond a reasonable doubt. 

            If you have fully, fairly, and carefully considered all of the evidence or lack of evidence and, as a result, you have an abiding belief in the truth of a fact or element of a crime, then that fact or element has been proved beyond a reasonable doubt.


The defendant does not have to prove that a reasonable doubt exists [as to these elements].  If a reasonable person, after fully, fairly, and carefully considering all of the evidence or lack of evidence in the case, would still have a reasonable doubt about the truth of a charge, then you must find the defendant innocent of that charge.

T.P.I. -- CRIM. 42.05 IDENTITY (Tennessee)

One of the issues in this case is the identification of the defendant as the person who committed the crime.  The state has the burden of proving identity beyond a reasonable doubt.  Identification testimony is an expression of belief or impression by the witness, and its value may depend upon your consideration of several factors.  Some of the factors which you may consider are:


(1)  The witness' capacity and opportunity to observe the offender.  This


       includes, among other things, the length of time available for


       observation, the distance from which the witness observed, the


       lighting, and whether the person who committed the crime was a prior


       acquaintance of the witness;


(2)  The degree of certainty expressed by the witness regarding the


       identification and the circumstances under which it was made,


       including whether it is the product of the witness' own recollection;


(3)  The occasions, if any, on which the witness failed to make an


       identification of the defendant, or made an identification that was


       inconsistent with the identification at trial; and


(4)  The occasions, if any, on which the witness made an identification


       that was consistent with the identification at trial, and the


       circumstances surrounding such identifications.

 
Again, the state has the burden of proving every element of the crime charged, and this burden specifically includes the identity of the defendant as the person who committed the crime for which [he] [she] is on trial.  If after considering the identification testimony in light of all the proof you have a reasonable doubt that the defendant is the person who committed the crime, you must find the defendant not guilty.

Possible revision:

One of the issues in this case is whether the defendant was the person who committed the crime.  The state must prove this issue beyond a reasonable doubt.  Identification of an offender is usually proved by the testimony of eyewitnesses.  
In deciding whether to believe the identification testimony of a eyewitness, and how much value to give it, ask yourself the following questions:


(1)  How well could the witness see the offender?  Consider how long the witness observed the offender, how far away the witness was, the lighting, and whether the witness knew the offender beforehand; 


(2)  How certain was the witness of the identification?  Consider the circumstances under which the identification was made, and whether it was the product of the witness' own memory;


(3)  Did the witness fail to identify or incorrectly identify the defendant on other occasions?  Or did the witness make an identification that was inconsistent with the identification at trial? and


(4)  Did the witness on other occasions correctly identify the defendant, or make an identification that was consistent with the identification at trial?


[In this case you heard testimony from an expert witness regarding the accuracy of eyewitness testimony.  You should give this testimony whatever value you believe it deserves, taking into account the knowledge, skill, and education of the expert and the evidence upon which the opinion was based.] 

Again, the state must prove every element of the charged crime, and this specifically includes the identity of the defendant as the person who committed the crime for which [he] [she] is on trial.  If, after you have considered the identification testimony in light of all the proof, you have a reasonable doubt that the defendant is the person who committed the crime, you must find the defendant not guilty.

[EXPLANATION OF DEPRAVED INDIFFERENCE] (Utah)

A person is guilty of murder if, acting under circumstances that demonstrate

a depraved indifference to human life, (he)(she) knowingly engages in conduct

that creates a grave risk of death and, in fact, causes the death of another.


“Depraved indifference to human life” means an utter callousness toward

the value of human life and a complete indifference as to whether the actor’s

conduct will create a grave risk of death to another.


To act with “depraved indifference,” the actor must do more than act

recklessly. However, (he)(she) does not have to have a conscious desire to cause

death, nor does (he)(she) need to be aware that the conduct is reasonably certain to

cause death.


In the context of “depraved indifference murder,” “knowingly” means that

the person knew:

* the nature of (his)(her) conduct,

* that the conduct created a risk of death, and

* that the risk of death was grave.


A “grave risk of death” means more than a substantial and unjustifiable risk;

there must be a high likelihood that death will result.


In order to find depraved indifference, you must evaluate all the

circumstances surrounding the death from the standpoint of a reasonable person in

the actor’s position.


In evaluating the evidence, you should consider the following factors: (1) the

social value of the defendant’s conduct; (2) the magnitude of the risk; (3) the

defendant’s knowledge of the risk; and (4) any precautions taken by the defendant

to minimize the risk.
Possible revision

I decided that it might make sense to have an independent instruction on this type of murder (which might or might not fit into Utah’s remaining instructions on homicide).  
First option (elements followed by definitions):


The defendant is guilty of [what we call “depraved indifference”] murder if the government has proved each of the following elements:


1.
The defendant knowingly engaged in conduct that created a grave risk of death.


2.
The defendant caused the death of _____________; and


3.
The defendant acted with a depraved indifference to human life.


As to the first element, the defendant must have known

· the nature of (his)(her) conduct; and

· that the conduct created a grave risk of death.


A “grave risk of death” means more than a substantial and unjustifiable risk;

there must be a high likelihood that death will result.


As to the second element [describe causation required?]


As to the third element, the defendant must have acted in a way that showed that he had absolutely no concern for the value of human life and didn’t care that  his/her conduct would create a grave risk of death to someone else.  It is not enough that he/she acted recklessly.  However, (he)(she) does not have to have a conscious desire to cause death, nor does (he)(she) need to be aware that the conduct is reasonably certain to cause death.


You must evaluate all the circumstances surrounding the death from the standpoint of a reasonable person in the defendant’s position.  Consider also: (1) did the defendant’s conduct have any social value?; (2) how big was the risk?; (3) did the defendant understand the risk?  (4) did the defendant try to avoid the risk?   

[EXPLANATION OF DEPRAVED INDIFFERENCE] 
Second option (definitions incorporated into elements):


The defendant is guilty of murder if the government has proved each of the following elements:


1.
The defendant must have knowingly engaged in conduct that created a grave risk of death.  The defendant must have known

· the nature of (his)(her) conduct, and 

· that the conduct created a grave risk of death.  A “grave risk of death” means more than a substantial and unjustifiable risk; there must be a high likelihood that death will result.


2.
The defendant’s conduct must have caused the death of _____________.  [describe causation?].


3.
The defendant must have acted with a depraved indifference to human life.  The defendant must have acted in a way that showed that he/she had absolutely no concern for the value of human life and didn’t care that his conduct would create a grave risk of death to someone else.  It is not enough that he/she acted recklessly.  However, (he)(she) does not have to have had a conscious desire to cause death, nor does (he)(she) need to be aware that the conduct was reasonably certain to cause death.


You must evaluate all the circumstances surrounding the death from the standpoint of a reasonable person in the defendant’s position.  Consider also: (1) did the defendant’s conduct have any social value?; (2) how big was the risk?; (3) did the defendant understand the risk?  (4) did the defendant try to avoid the risk?

FELONIOUS MALICIOUS KILLING OF (AN ANIMAL) (ANIMALS)
(West Virginia—proposed by prosecution committee)
    The offense charged in Count _____ of the Indictment in this case is Felonious Malicious Killing of (An Animal) (Animals). One of two verdicts may be returned by you under the offense charged in the Indictment. They are: (1) guilty of Felonious Malicious Killing of (An Animal) (Animals) and (2) not guilty.

    Felonious Malicious Killing of (An Animal) (Animals) is committed when any person maliciously administers poison to or exposes poison with the intent that it should be taken by any horse, cow or other animal of another person or if any person maliciously maims, kills or causes the death of any horse, cow or other animal of another person of the value of $100 or more.

    The burden is on the State to prove the guilt of the Defendant beyond a reasonable doubt, and the Defendant, ______________________________, is not required to prove himself innocent. He is presumed by law to be innocent of this charge and this presumption remains with him throughout the entire trial.

    Before the Defendant, ______________________________ can be convicted of Felonious Malicious Killing of (An Animal) (Animals), the State of West Virginia must overcome the presumption that he is innocent and prove to the satisfaction of the jury beyond a reasonable doubt that:

    1.    the Defendant, ______________________________

    2.     in _______________ County, West Virginia

    3.     on or about the _____ day of _______________, 2___,

    4.     did maliciously (administer poison to) (expose poison with the intent that it should be taken by) (maim) (kill) (cause the death of)

    5.     Any (horse) (cow) (____________)

    6.     Belonging to another person, to-wit: ___________________________

    7.     Of a value of $100 or more.

    If after impartially considering, weighing and comparing all the evidence, (both that of the State and that of the Defendant) the jury and each member of the jury is convinced beyond a reasonable doubt of the truth of the charge as to each of these elements of the crime of Felonious Malicious Killing of (An Animal) (Animals) you may find the Defendant, ______________________________, guilty as charged in the Indictment. If the jury and each member of the jury has a reasonable doubt of the truth of the charge as to any one or more of these elements of the crime of Felonious Malicious Killing of (An Animal) (Animals) as charged in the Indictment you shall find the Defendant, ___________________________, not guilty. 
Proposed revision

It looks as though this instruction very closely follows the structure of the indictment.  This creates a lot of elements.  I think that several of these elements could be combined.  Although how much to place into each element is subject to debate, I would normally have one element describing the defendant’s conduct, another describing his or her state of mind, another describing the result, and perhaps one or two others.  I would suggest having an independent instruction on the burden of proof and the presumption of innocence, to be read in every criminal  case.
The defendant is charged in Count _____ of the Indictment with Felonious Malicious Killing of (An Animal) (Animals). 

The defendant is guilty of this crime if the State proves all of the following [elements] beyond a reasonable doubt:

 
1. 
The defendant,______________,  maliciously (poisoned) (tried to poison) (maimed) (killed) (caused the death of) an animal.

 
2.
The defendant did this on or about (date) ______________ in (county) ____________, West Virginia.
     
3.  
The animal did not belong to the defendant.
     
4.   
It had a value of more than $100.

You must impartially consider, weigh, and compare all the evidence (both that of the State and that of the Defendant).  If each of you is then convinced beyond a reasonable doubt that every element of this crime is true, you may find the defendant guilty.  On the other hand, if each of you has a reasonable doubt that one or more of the elements is true, you must find the defendant not guilty.
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